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PATERNITY ACTIONS—A MATTER OF 
OPINION OR A TRIAL OF THE BLOOD? 


Most probably since time immemorial, unmarried 
women have charged that particular men were fathers 
of their children. These accusations are easily made 
and frequently denied, but at least in past centuries 
and the earlier part of this century, not so easily 
proved or disproved on a scientific basis. Indeed, 
many known injustices have occurred, the most 
notorious example having been the case involving 
Charlie Chaplin in California a few decades ago. 

At the present time, advancements in the field 
of immunohematology permit sophisticated analyses 
to be performed that in a large percentage of cases can 
scientifically exclude falsely accused men. While it is 
not as yet possible to unequivocally determine w hether 
or not a particular man is the father of a specific child, 
in many instances it is possible to raise a strong scien¬ 
tific suspicion along those lines, based upon various 
immunologic features found in the blood of the baby 
and the putative father. 

The evolution of paternity actions is a fascinating 
experience to study and tells a great deal about crimi¬ 
nal justice processes in the United States. Such a review 
also gives extensive details about the marvelous tech¬ 
nologic advancements that have occurrred in the past 
few decades and demonstrates how skilled profes¬ 
sional people, given adequate blood samples of the 
mother, baby and putative father, can come up with 
meaningful results that in many instances can be con¬ 
clusive. 
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Attorney Michael Beautyman has done an excel¬ 
lent job in studying the history of paternity actions and 
depicting the advancements that have occurred in 
such cases throughout the past several years. Mr. 
Beautyman’s chapter will be of great value to all foren¬ 
sic pathologists, medicolegal investigators and trial 
attorneys who from time to time become involved in 
the prosecution or defense of paternity actions. Full 
knowledge and understanding of Mr. Beautyman’s 
presentation will go a long way in permitting all pro¬ 
fessionals to more adequately and effectively pursue 
their respective roles in the scientific evaluation and 
the legal presentation of paternity cases. 



PATERNITY ACTIONS—A MATTER OF OPINION OR A 
TRIAL OF THE BLOOD? 


MICHAEL J. BEAUTYMAN 


INTRODUCTION 


“A trial of bastardy is a trial of the blood .” 1 

The bastardy or paternity action, a centuries-old 2 judicial means of ascertain¬ 
ing paternity, has become widespread in American courts in the past two 
decades. 3 The action may be brought by the mother or father 4 or, in many 
jurisdictions, by public welfare authorities, 5 any charitable organization with an 
interest in the matter, 6 any person having legal custody of the child, 7 or even 
simply any interested person. 8 Paternity may be an issue in a variety of settings: a 
support proceeding, where the mother seeks financial aid from the putative 
father, 9 a divorce proceeding where the ground is adultery, 10 or an annulment 
proceeding, where either husband or wife may try to prove premarital conception 
by someone other than the husband; 11 or filiation may be the only issue as where a 
natural father 12 or a child 13 wishes to prove paternity for financial 14 or familial 
reasons. 

Such actions are, because of their subject matter, a great strain on the 
parties, 15 a painful and often sordid forensic proceeding where the truth, con¬ 
cealed by accusation and counteraccusation, cannot easily be determined by a 
judge and jury compelled by the drama and by human nature to use subjective 
criteria. 16 Whatever the factual source of the case, the truth is elusive because the 
evidence is always circumstantial and the temptation to lie is great, 17 lending 
credence to charges that paternity suits provide fertile ground for legal 
“shakedowns.” 18 One study based on blood tests indicates that in a group of 1,000 
cases of disputed paternity, at least 39.6 percent of the accused men were not 
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actually the fathers of the children in question. 19 On the basis of a six-year study of 
312 paternity cases, lie detector experts concluded that “93 percent of the tested 
parties lied in some respect when they testified in court as to their sexual 
relationship.” 20 01 361 plaintiffs in an Orange County, California study, 142 lied 
on the critical question of whether they had sexual relations with other men 
during the conception period. 21 Conviction rates reaching 95 percent are not 
uncommon in paternity actions. 22 Harry D. Krause, former chairman of the 
American Bar Association’s Subcommittee on Paternity, summarizes: 

Current paternity prosecution practice in many metropolitan areas is abhorrent. 
Blackmail and perjury flourish, accusation is often tantamount to conviction, decades 
of support obligation are decided upon in minutes of court time and indigent 
defendants usually go without counsel or a clear understanding of what is involved. 23 


Since a paternity suit by its nature is commonly decided on highly suspect 
proof, the law should strive for objective means to ascertain the truth. Genetic 
tests, which either prove nonpaternity (by exclusion of the putative father) or 
establish the probability of paternity, provide a solution because the laboratory, in 
contrast to the courtroom, is objective. But the law has not readily embraced this 
solution. Those jurisdictions which presently accept genetic tests in paternity 
proceedings accept only one type of test, the blood grouping or im- 
munohematologic test, 24 according it varying degrees of weight, to establish 
nonpaternity. 25 No final decision in any case has been based on test results which 
failed to exclude the possibility of paternity. 26 Test results showing a likelihood of 
paternity have not been admitted into evidence. 

In the light of advances in the field of human genetics, there is no reason for 
the law’s remarkable reluctance to admit genetic evidence when paternity is in 
issue. The law of affiliation should capitalize on advancements in the practical 
applications of human genetics which could alleviate much of the anguish of 
paternity suits, reduce caseloads, and vastly increase the chances of reaching an 
accurate finding of paternity. It is the thesis of this article that appropriate tests, 
conducted by experts, establishing the likelihood of paternity should be 
compulsory 27 in all disputed affiliation cases. As will be shown later, this likelihood 
may be expressed as a mathematical probability. Where the probability is zero (ie, 
where paternity is excluded), this evidence should be accepted as conclusive. If the 
probability is greater than zero, this probability should be weighed in evidence by 
the judge and jury. If the probability of paternity is sufficiently high, as it will be in 
almost all cases of nonexclusion where an extensive series of genetic tests is used, 
this probability should be considered conclusive of an affirmative assignment of 
paternity. 


OUTLINE OF SCIENTIFIC PROCEDURES IN HUMAN GENETICS 
APPLICABLE TO PATERNITY TESTING 28 

The cells of the body consist of a nucleus surrounded by cytoplasm. All of 
these cells are derived by repeated division from the original single cell, the 
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z yg° te > formed by the fusion of a spermatozoon with an ovum. The genetic 
material that is handed on from generation to generation according to the laws of 
inheritance is contained in the cell nucleus. When a cell divides, the nuclear 
material arranges itself into 23 pairs of threadlike structures called chromosomes. 
One of each of the pairs of chromosomes is inherited from the father and the 
other is inherited from the mother, thereby providing the key to establishing 
paternity. 29 

Normally the chromosomes in each pair are identical, except for the pair of 
sex chromosomes in the male. 30 But the 22 pairs of non-sex chromosomes, called 
autosomes, may be distinguished, one pair from another, by slight gradations in 
size and appearance. More noticeable differences are demonstrated when the 
chromosomes are immersed in suitable stains. Usually the chromosomes within a 
pair are similar even when stained, 31 but occasionally a single chromosome in a 
pair will show some unusual marking. Since the chromosome is inherited, the 
unusual marking allows it to be traced to one of the parents. This is particularly 
true of the Y chromosome which not infrequently shows some distinguishing 
characteristic that, if rare in the population at large but present in both the child 
and the putative father, could be used as evidence of paternity. 32 

Each chromosome carries many genes and each gene, occupying a fixed 
position on the chromosome known as a locus, is responsible for the synthesis of a 
protein or part of a protein. Since the chromosomes are similar in 22 of the pairs, 
each gene is represented twice. However, since the genes at the same locus on the 
paiied chromosomes may not be absolutely identical, the genes may be responsi¬ 
ble for synthesizing slightly different variants of a particular protein. Such variant 
genes at the same locus are known as allelomorphs (alternative forms), and the 
resulting phenomenon of individuals with proteins of slightly different structures 
is known as polymorphism. 33 It is this phenomenon of polymorphism that is 
responsible for most of the scientific evidence that can be amassed for or against 
paternity in a particular situation. 

The total number of genes in an individual is known as the genotype, and the 
total complex of characteristics as determined by the genes that can be detected in 
the individual is known as the phenotype. 34 However, both these terms are often 
used in a more restricted sense. For example, one may speak of the genotype and 
the phenotype with reference to one small group of genes and their resulting 
characteristics, as in the ABO blood group system. 

Because the chromosomes and the genes they carry are faithfully copied 
from generation to generation, the differences in body proteins are subject to the 
laws of inheritance and may be detected by a variety of techniques. 35 In a typical 
paternity suit it would not be necessary to use all available techniques because use 
of only a few may yield either an exclusion or a probability of paternity sufficiently 
high to merit consideration by the court. 

Moreover, with only a few techniques, the population can be divided into an 
enormous number of phenotypes. For example Sussman 36 has shown that by 
considering blood groups only (and not a complete list of these), the population 
could be divided into approximately 58 million phenotypes. If these blood group 
phenotypes are added to the 4,477 phenotypes of the HL-A system, 37 then 
approximately 260 billion possible phenotypes are obtained. If all the other 
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polymorphisms are included, the final figure would, of course, be far greater. 
This does not mean that all these phenotypes exist and there may be more than 
one person with the same phenotype, but the figures quoted give an idea of the 
power of this method of determining individuality. 

How these various techniques can be used to determine paternity may be 
illustrated by blood group tests. Given the genotypes of a child and his mother, a 
scientist can state positively that men of certain blood types could not be the father. 
There are two classes of exclusion: (1) a man is excluded if he and the mother both 
lack a gene which the child has, because a child cannot have a gene lacked by both 
parents; 38 for example, an O father and an A mother cannot have a B child 
because neither putative parent has the B gene; (2) a man is excluded if genes 
which he must hand on are not present in the child; for example, an AB man 
cannot have an O child because an AB parent must contribute either an A or a B 
gene to the child. 

The more genetic systems tested, the greater is the chance of detecting a false 
accusation of paternity. For example, the chance of exclusion on the basis of the 
ABO system alone is about 17.6 percent. The MNS 39 system raises the chance to 
37.29 percent, and further testing by the Rh system increases the chance for 
exclusion to 53.09 percent. 40 By testing a number of HL-A systems, the chances 
are raised to approximately 98.5 percent. 41 Thus, if thorough testing does not 
foreclose the issue by proving an exclusion, the tests will already have established a 
high mathematic probability of paternity because the more procedures carried 
out that do not provide an exclusion, the greater the probability that the putative 
father is the true father. 

By examining appropriate material (nearly always blood) from the mother 
and the child, it is possible to determine which phenotypic characters the child 
must have inherited from its father. Since the mother does not have all this 
scientific data at the time she accuses the man, the fact that this detailed descrip¬ 
tion fits the father and fits very few other men in the population at large is of great 
significance. The child in effect gives a detailed description of its father, thereby 
reducing perjury and almost eliminating error. 42 Furthermore, this is a descrip¬ 
tion that can be checked and rechecked by different experts in the field as often as 
desired. 

Progress in genetic research has made it possible to conduct more extensive 
paternity tests, raising not only the likelihood of exclusion but also the likelihood 
of a positive assignment of paternity. 43 Affirmative proof of paternity through the 
aforementioned techniques is based on mathematic probability. 44 The chance the 
putative father has of passing on the genes which must be of paternal origin 
(because lacking in the mother) is compared with the chance of obtaining such 
genes from a man in the random population because if the putative father is not 
the true father, he is a randomly selected man from the blood group point of view. 
For example, if a child has a gene X that must have been received from the father 
and if this gene is present in the putative father but is present in, say, only one in 
fifty of the general population, this is evidence that should be weighed by the 
court. Each genetic factor considered from the variety of techniques available, 
beyond simple blood grouping, narrows further the number of potential fathers. 
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By employing several techniques, one can most likely reach a level of probability 
sufficiently high to merit a positive assignment of paternity. 

The key to such assignment is that the probability of paternity based on each 
genotype can be given precise mathematic expression because that genotype 
occurs with a known frequency. If the putative father is homozygous 45 for a 
particular gene, his chance of passing that gene on to offspring is 100 percent; if 
heterozygous, 46 50 percent. His chance of passing on all the found characteristics 
is computed by multiplying the individual chances together. The chance of 
obtaining such a set of genes from the random male population is computed by 
multiplication of the frequencies in the population of each of the relevant genes. 
Comparison of the two chances yields a percent probability of paternity. Various 
mathematic approaches have been used but they give essentially similar results. 47 
The most common method in use is Essen-Moller’s adaptation of Bayes’ 
theorem 48 that has had wide use, paricularly in West Germany. 

Eleven years ago the growing body of data on heritable characteristics useful 
for paternity proceedings led one prominent researcher to conclude: 

The data at the disposal of the physical anthropologist contain sufficient information 
to determine in 19 out of 20 cases, at a level of three sigma significance (99.73 plus 
probability), whether a given individual is the parent of a child in question. 49 

An illustration of how such a high level of probability is possible is shown by the 
Essen-Moller formula. If one identifies 10 genes which must be in the true father 
and the frequency of each gene in the general population happens to be 0.5, then 
the probability that a putative father with those 10 genes is the true father is 94.67 
percent. The more genes identified as necessarily in the true father, the higher the 
probability that a putative father with those genes is the true father. For example, 
if one identifies 20 genes which must be in the true father and the frequency of 
each gene in the general population happens to be 0.5, then the probability that a 
putative father with those 20 genes is the true father is 99.68 percent. For 100 so 
identified genes, the probability becomes 99.999999999967 percent. Note that 
this is not proof of exclusion but an affirmative showing of paternity! Given the 
vast number of phenotypes presently known, it is not impossible that 100 genes 
could be so identified in a particular paternity suit. 50 


Pitfalls 

No human endeavor is foolproof, and, in the case of blood tests, the error has 
been variously estimated as one in 10,000 to one in 50,000. The miniscule chance 
of error does not mean that these tests may be performed by any laboratory, 51 
because sources of error are legion: 52 administrative mistakes such as mislabelling 
of specimens, improper identification of parties, technical errors such as failure to 
see the agglutination reaction, improper control of temperature, serum concen¬ 
tration, or time of reaction; mechanical blunders such as failing to add serum to one 
of forty test tubes or adding antiserum twice to one tube. Biologic quirks such as 
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the rare Bombay groups may cause confusion because it may appear that a group 
O man has passed on an A gene. However, these rare groups are readily detected 
by proper testing. 53 Finally, mutations have been estimated to occur at the rate of 1 
in 1,000,000, 54 but leading blood group specialists are beginning to doubt 
whether a blood group gene mutation has yet been demonstiated. 

The fact that specialized serologic and genetic knowledge and expertise are 
required does not mean that the necessary services are beyond the reach of most 
parties. It is a common practice to ship blood specimens to laboratories by air 
freight. 56 The present cost for an extensive range of blood tests is approximately 
$400.00, which is usually borne by the party requesting the tests. 57 Use of the 
additional testing techniques described in this article should not add appreciably 
to this figure, provided that the tests are performed at regional centers doing 
volume work. For a putative father faced with a potential 18 years of child support 
($46,800 for a support judgment of $50 per week), such expense seems negligible. 

Paradoxically, the possibility of error, although small, may explain in part the 
hesitation of the courts to accept even blood group test results. A judge often 
believes, rightly or wrongly, that he can measure the credibility of witnesses by 
observing their demeanor, and he may develop a strong conviction as to the true 
story behind the testimony. Even though the judge realizes that theoretically there 
are many sources of error in the formulation of his convictions, he may feel more 
certain in attaching weight to considered testimony than to blood test evidence 
where the average chance of error has been given a numeric value. 08 Yet the 
advantage of using the results of genetic analysis in paternity suits is that such 
evidence is precise. The identification procedures used in many areas of the law 
are vague. Paternity is presently determined by the court on extraordinarily flimsy 
evidence for which there is no quantitative measure of value. 59 The law should not 
ignore genetic evidence which can provide a precise and objective basis foi 
deciding such an important question as the paternity of a child. 


WEIGHT AND SUFFICIENCY OF BLOOD TESTING RESULTS: 

THE PRESENT STATE OF THE LAW 

A survey of current law reveals legislative and judicial reluctance to place 
evidentiary value even in the commonly used blood group tests. At the present 
time only eight state statues will admit blood test results showing the possibility 
of paternity. 60 What is more surprising is that blood group proof that the accused 
man could not have been the actual father, while generally accepted into 
evidence, 61 is still not considered conclusive proof by some jurisdictions 62 but is 
merely an item of evidence to be weighed with other evidence. 

The Uniform Act on Blood Tests to Determine Paternity, approved by the 
National Conference of Commissioners on Uniform State Laws and the American 
Bar Association in 1952, has been adopted by only nine states 63 and one 
territory. 64 The Uniform Act provides that on motion of a party or on motion of 
the court blood tests may be ordered to be performed on the mother, child and 
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putative fathei. In those states where there is no statute specifically providing 
for blood tests, courts have generally assumed the power to order the tests. 66 The 
tests may be performed under the Uniform Act by experts selected by the court 
and by any party who is to be tested. When the experts agree on the accuracy of the 
tests, the tesults are conclusive on the issue of nonpaternity. 67 The Act also 
provides that if the experts conclude the blood tests show the possibility of the 
alleged father’s paternity, admission of this evidence is within the discretion of the 
court, 68 depending upon the infrequency of the blood type. Of the nine states 
enacting the Uniform Act, four excised the last mentioned provision. 69 

It is submitted that both the current practice with respect to blood typing 
evidence in the majority of states and the Uniform Act on Blood Tests to Deter¬ 
mine Paternity are out of date. Neither takes full advantage of modem scientific 
techniques to alleviate much of the anguish of paternity suits, reduce case loads, 
and increase the chance of reaching a truthful determination of paternity. Blood 
test evidence should be considered conclusive if it proves nonpaternity; an expert 
determination of the exact probability of paternity should be admissible and 
weighed with other evidence; blood tests on mother, child, and putative father 
should be compulsory in all paternity actions. 


THE ARGUMENTS AGAINST THE SCIENTIFIC APPROACH 

There are three principle reasons why American courts have been hesitant to 
consider genetic evidence to establish paternity and even nonpaternity: (1) reluc¬ 
tance to rely totally on laboratory tests for a judicial determination, (2) reluctance 
to base a decision on a probability when defined numerically, and (3) reluctance to 
cast aside the presumption of legitimacy of the child of a married mother. 

The first objection is invalid because properly performed blood tests are 
accurate 70 and may be checked entirely, if desired, in one or more additional 
expert laboratories. The same accuracy cannot be ascribed to the other evidence 
which will be circumstantial and probably distorted. 71 A court is not surrendering 
its jurisdiction to the laboratory but merely taking advantage of the best available 
help in dispensing justice. 

Judicial reluctance to deal in medical probabilities explains the universal 
Ameiican l ule by which courts will accept only proof of nonpaternity, 72 but this 
reluctance is unjustified. Exclusions can be established with scientific certainty, 
and inclusions can be established by degrees of probability. Where the same rare 
genes aie found in both putative father and child, “the possibility of coincidence 
being responsible is so remote as to make the odds astronomical.” 73 In less 
exti erne situations, the probability of paternity can be computed quite precisely 74 
and submitted as evidence to the jury. 

Although the law courts would like to deal solely with factual certainty, they 
must settle as a practical matter for a level of probability only slightly better than 
50-50. In civil cases, including paternity suits, facts are determined and decisions 
reached on the basis of a preponderance of the evidence. 75 In emotion-charged 
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paternity litigation, where perjury is not uncommon, 76 the jury may decide 
legitimacy, divorce, child support, or other substantial civil questions on whether, 
for example, access of a given man to a woman was proved only slightly more 
convincingly than lack of access. 

Thus, even if scientific tests cannot verify paternity with absolute ceitainty 
the positive proof may reach a level of probability which is entirely acceptable in 
legal terms. It would justifiably be considered conclusive in cases involving rarer 
genes. The weight to be given the fact that an exclusion was not established by the 
tests should be computed in terms of statistical probabilities by an expert . That is, 
if the constellation of mother, child, and putative father is such that only a small 
percentage of the male population would not be excluded as possible fathers, then 
this fact should be weighed along with the other evidence. Other relevant biologic 
evidence includes the male’s capacity of procreation with the woman concerned, 
the time when coitus took place relative to the probable time of conception and the 
relation of sexual intercourse to the woman’s menstrual cycle. This evidence will 
be complemented by the court’s impression of the veracity of the parties tes¬ 
timony. The sum of the former is more reliable than the latter, yet at the present 
time every American court chooses to ignore the precisely determinable probabil¬ 
ity of paternity and essentially bases its decision on demeanor evidence. 

One authority on paternity suits, Sidney B. Schatkin, argues against accept¬ 
ing such evidence on the ground that the accused man will no longer demand a 
blood test for fear of weakening his defense. 77 However, as Schatkin himself has 
noted, “the courts have continued to give controlling weight to the uncorrobo¬ 
rated testimony of the (mother) and little credence to the (accused man).” 78 In 
every state the burden of disproof is on the accused man. 79 Without a blood test, 
the putative father’s case is so weak as to encourage tests on the chance of proving 

exclusion. 80 . . 

Another argument against allowing blood test evidence of paternity is that 
the jury might be misled. 81 On the contrary, what is likely to mislead the jury is the 
conflicting circumstantial evidence of witnesses who, as a class, have shown a 
remarkable propensity to perjure themselves. 82 In any case, we rely on jui ies in 
other factual settings for the resolution of highly complex issues. A jury is more 
likely to grasp testimony on the meaning of a 95 percent chance of paternity than 
many of the intricate facts arising in, for example, a medical malpractice action. 

Medical knowledge is now sufficiently developed to permit courts to intro¬ 
duce evidence tending to prove paternity as well as nonpaternity. 83 European 84 
and Canadian 85 courts, where blood tests were commonplace long before they 
found acceptance in the United States, have shown far greater willingness to 
accept medical progress. 86 In some European countries blood group analysis has 
been routinely carried out for many years in all cases in which paternity is 
denied. 87 In West Germany, for example, a law passed in 1970 states that an 80 
percent probability of paternity determined from blood tests requires a finding of 
paternity. A 50 to 80 percent probability means that additional anthropologic 
findings are required. Where the anthropologist concludes that paternity is vei y 
unlikely” or “practically excluded,” the case is dismissed. 

Another obstacle to the admission of genetic evidence is die presumption 
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that a child born in wedlock is legitimate. The presumption is still recognized in 
every jurisdiction, but its strength varies considerably. Most courts have taken 
judicial notice of scientific advances and consider the presumption rebuttable by 
blood test evidence excluding the putative father. 88 However, several jurisdictions 
still consider the presumption conclusive, so blood test evidence showing the 
husband could not have been the father will not overcome the presumption. 89 

The presumption of legitimacy, known as the Lord Mansfield Rule, de¬ 
veloped in the nineteenth century when its’ namesake ruled 90 that the spouse to 
whom a child was born could not testify to any facts indicating illegitimacy until it 
was shown that one spouse had no access to the other during the period in which 
conception must have taken place. After the nonaccess was proven, the spouses 
could testify, but their testimony could not relate to the facts of nonaccess. 91 

Courts have clung to the presumption on the basis of such social values as 
preservation of the integrity of the family, protection of the innocent child from 
the social stigma of illegitimacy, and desire to have an individual rather than the 
state assume the financial burden of supporting the child. 92 Today, in the face of 
nearly infallible blood test evidence, these reasons are no longer persuasive, 
particularly if the tests show a biologic exclusion of the husband. 

The first argument can be met by noting that there is little family integrity to 
be preserved by the time husband and wife are battling in court over the legiti¬ 
macy of a child. Where a husband has denied being the father of his wife’s child, 
but has been unable because of the strength of the presumption of legitimacy to 
prove that he is not, the emotional and financial effect on the child is not likely to 
be beneficial if the husband is nevertheless still firmly convinced that he is not the 
father. The ready availability of blood tests can serve to quiet one way or the other 
an already suspicious husband and will do so without the rancor of courtroom 
batdes fraught with circumstantial evidence of adulterous relationships. 

Some courts have held that the only reason for excluding blood test evidence 
is the public policy of not allowing a parent to bastardize a child for the “parents’ ” 
profit. 93 Reluctance to label a child illegitimate would be well-founded if the courts 
were not already declaring children illegitimate on less reliable evidence. By 
failing to make full use of scientific evidence the courts are striking an inconsistent 
position. They will bastardize some children, and will do so on imprecise evidence, 
but they will not resort to techniques which give illegitimacy, as a legal 
classification, a biologic definition. 

At common law illegitimate children were the unfortunate members of 
society upon whom the sins of the fathers were visited a hundredfold. They had 
no right to inherit, nor could they be rendered legitimate by any subsequent act of 
their parents. Today, treatment distinguishing legitimate and illegitimate chil¬ 
dren has been remedied in many areas by statute 94 or judicial decree. 95 Now that 
the stigma of illegitimacy is no longer as disgraceful or indelible, the risk of 
injustice to the husband should be more evenly balanced against that to the child. 
It is illogical to structure presumptive rules around the biased treatment of 
illegitimate children. The biased treatment should be changed rather than com¬ 
pounding the problem by requiring some husbands to support a child they believe 
to be fathered by another. 
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The policy of requiring an individual rather than the state to provide for the 
child has weakened in recent years as welfare statutes have proliferated. The 
policy against state support is also less than compelling because it does not explain 
why biologic paternity is ignored only in the narrow class of cases that involve the 
conclusive presumption that a child born in wedlock is legitimate as opposed to the 
rebuttable presumption. To single out certain husbands for the burden of sup¬ 
porting, emotionally and financially, another’s child on the basis of such a di¬ 
minished policy is unequal treatment without a rational foundation. If there is an 
overriding social interest, it must be that paternity be established accurately with a 
minimum of courtroom trauma. As a High Court judge said in a well-known 
English case where a blood test proved adultery: 

There is nothing more shocking than that injustice should be done on the basis of a 
legal presumption when justice can be done on the basis of fact . . . 96 

The present statutory and judicial rules regarding blood test results as 
evidence in resolving paternity have become constitutionally unsound in light of 
advancements in the science of human genetics. Where tests can establish with 
near perfect accuracy the likelihood that a person is or is not the father of the child 
in question, fundamental fairness 97 would require the use of these tests. 98 

Given the undependable circumstantial evidence in paternity suits in con¬ 
trast to the objectivity of the laboratory, it is reasonable to give the courts discre¬ 
tion to make blood tests compulsory for all parties. The Uniform Act on Blood 
Tests to Determine Paternity provides that, on failure to comply with a court- 
ordered blood test, the court may either enforce its order or resolve the question 
of paternity against the recalcitrant party. 99 Some states make it mandatory upon 
any court to grant a defendant’s motion for a blood test. 100 The permissive rule of 
the Uniform Act is preferable because it allows courts to deny a motion for blood 
tests on religious grounds. 

Moreover, a compulsory rule would prevent abuses of the judicial process 101 
without infringing any of the parties’ rights. It has been held that a court may 
order parties to submit to a blood test without infringing constitutional 
guarantees 102 against self-incrimination, 103 unlawful search and seizure, 104 or 
precipitating a violation of due process, 105 or the right of privacy. 106 


CONCLUSION 

The legal profession should recognize the great progress that has been made 
in recent years in human genetics and cytogenetics and recognize that it now 
extends far beyond work on the traditional blood groups in the domain of the 
immunohematologist and involves such specialists as the biochemical geneticist, 
the cytogeneticist, and the human geneticist. 107 The laboratory procedures of 
modern human genetics provide an efficient, accurate method for determining 
nonpaternity and for obtaining reliable evidence in affirmatively proving 
paternity. 108 In all paternity cases, whether settled or brought to trial, compulsory 
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tests should be a presetdement or pretrial roudne. The courts should accept the 
evidence provided by the laboratory workers and the experts in the various fields 
both as to exclusions and as to the remarkable similarity between the genetic- 
description of the father as observed in the child, and the genetic description of 
the putative father. If the tests show an exclusion, that should be considered 
conclusive and the proceeding terminated. Where the tests indicate the possibility 
of the putative father’s paternity, experts from the testing laboratory should 
indicate the degree of probability of paternity based on thorough testing The 
degree of probability should then be considered along with all other evidence. 
Scientific knowledge can thereby best be used to minimize the bitterness, emo¬ 
tional torment, and deceit which so often accompany paternity suits, and courts 
can feel assured that they are more efficiently and fairly reaching the truth. 
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In the Essen-Moller version of Bayes’ Theorem Xi, X2, X3, et cetera, are used 
for the gene frequencies among the possible lathers and Yt, Y 2 , Y 3 , et cetera, ar e used 
for the gene frequencies at large. That is, gf = Xi multiplied by X2, multiplied by X3, 
et cetera. So the Essen-Moller formula may be stated: 



Y2 

X2 


Ys 

X 3 
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